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Specific Item(s) OR Service(s) 

Skilled Nursing Facility Services 
Provider, Practitioner OR Supplier 

Brittany Farms Health Center 
  Part A   Part B  

Basis for referral 

Any Case 

   Error of law material to the outcome of 

the claim  

   Broad policy or procedural issue of 

public interest 

CMS as a Participant 

   Decision not supported by the 

preponderance of evidence 

   Abuse of discretion 

Pre-BIPA 

   Decision not supported by 

substantial evidence 

   Abuse of discretion 

Rationale for Referral:  

Appellant, Brittany Farms Health Center, requested an Administrative Law Judge (ALJ) 

hearing to review the Qualified Independent Contractor’s, Maximus Federal Services 

(QIC), liability assignment in its reconsideration decision denying Medicare coverage 

and reimbursement for skilled nursing facility (SNF) services Appellant furnished the 

beneficiary from October 22, 2010, until October 27, 2010.  Specifically, Appellant 

contested the QIC’s finding the Advance Beneficiary Notice (ABN) Appellant financially 

liable for the noncovered services.  After a hearing, the ALJ issued a favorable decision, 

upholding the QIC’s denial of coverage and finding the SNF services were not 

reasonable and necessary pursuant to section 1862(a) of the Social Security Act (the 

Act) and the conditions for Medicare payment articulated in section 1814(a)(2)(B) of the 

Act were not satisfied, but limiting Appellant’s liability pursuant to section 1879 of the 

Act, stating Appellant “could not have reasonably known or have been on notice of 

Medicare’s requirements for payment for rehabilitative services provided.”  ALJ at 5. 

The ALJ’s decision contains errors of law material to the outcome of this claim.  First, 

the ALJ erred as a matter of law in failing to notify the beneficiary of the administrative 

hearing.  The ALJ’s failure to issue the beneficiary a notice of hearing (NOH) was an 

error of law pursuant to sections 405.1008 and 405.1022 of Title 42 of the Code of 

Federal Regulations (CFR).  See 42 C.F.R. § 405.1063(a) (“All laws and regulations 

pertaining to the Medicare and Medicaid programs . . . are binding on ALJs.”).  In the 

same manner, the ALJ’s failure to construct a complete administrative record pursuant 

to section 405.1036(a) of Title 42 of the CFR was also an error of law material to the 

outcome of this claim because, absent acknowledgment of the NOH, an ALJ must 

contact the party and request an explanation pursuant to section 405.1022(c) of Title 42 

of the CFR.  See 42 C.F.R. § 405.1063(a).  These errors of law are material to the 

outcome of this claim because they result in the usurpation of the beneficiary’s right to 

participate in the ALJ hearing and provide testimony and argument.  Furthermore, the 

ALJ’s failure to construct a complete administrative record and obtain an explanation 

from the beneficiary as to why the beneficiary did not respond to the ALJ’s NOH was an 
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error of law material to the outcome of this claim because the record does not contain 

any indication of the beneficiary being notified of Appellant’s request for ALJ review of 

the QIC’s reconsideration decision finding the beneficiary not financially liable for the 

noncovered SNF services Appellant furnished the beneficiary from October 22 to 27, 

2010. 

Second, the ALJ erred as a matter of law in failing to provide the beneficiary with notice 

of the ALJ’s decision pursuant to section 405.1046(a) of Title 42 of the CFR.  See 42 

C.F.R. § 405.1063(a).  The regulation requires an ALJ to “mail[] a copy of the decision 

to all the parties at their last known addresses.”  42 C.F.R. § 405.1046(a).  The notice of 

decision in the administrative record indicates the ALJ only sent a copy of the decision 

to Appellant.  Therefore, the ALJ erred as a matter of law in failing to provide the 

beneficiary notice of the ALJ’s decision reversing the QIC’s finding the ABN invalid and 

assigning financial liability to Appellant.  This error of law is material to the outcome of 

this claim because the ALJ failed to notify the beneficiary of its decision shifting the 

financial liability from Appellant to the beneficiary. 

Third, the ALJ erred as a matter of law in applying section 1879 of the Act to limit 

Appellant’s liability.  See 42 C.F.R. § 405.1063(a).  In applying section 1879 of the Act 

to limit Appellant’s liability in this case, the ALJ found Appellant did not know and could 

not have reasonably been expected to know Medicare payment would not issue 

because Medicare conditions for payment were not satisfied.  The ALJ failed to consider 

section 411.406(e) of Title 42 of the CFR, stating providers participating in Medicare 

have constructive knowledge of the Act, the CFR, and program guidance published by 

CMS and its contractors.  Because section 1862(a)(9) of the Act precludes Medicare 

coverage of custodial services and the regulations require SNF services to be skilled 

services, the ALJ was precluded from applying the limitation on liability provision of 

section 1879 to limit Appellant’s liability.  This error of law is material to the outcome of 

this claim because it results in the ALJ erroneously limiting Appellant’s liability pursuant 

to section 1879 of the Act. 

Fourth, the ALJ erred as a matter of law in finding Appellant furnished the beneficiary 

with sufficient notice of noncoverage.  The ALJ failed to consider sections 40.3.1.2 and 

70.5 of chapter 30 of the Medicare Claims Processing Manual (MCPM) (CMS Pub.100-

04), requiring an ABN of Medicare noncoverage to be furnished in advance of the 

services.  See  42 C.F.R. § 405.1062 (stating an ALJ is not bound by CMS program 

guidance but must afford it substantial deference in adjudicating a claim, and, if the ALJ 

deviates from the guidance articulated in CMS manuals, the ALJ’s decision must 

contain an explanation of the rationale for the deviation).  In this case, Appellant 

informed the beneficiary services furnished beginning on October 28, 2010, would not 

be covered by Medicare.  Therefore, the ALJ erred as a matter of law in finding the ABN 

valid notice for services Appellant furnished the beneficiary from October 22 to 27, 

2010.  Furthermore, the ALJ failed to consider the guidance articulated in section 70.5 

of chapter 30 of the MCPM, stating a SNF should annotate its copy of an ABN in cases 

where the beneficiary or beneficiary’s representative refuses to or improperly completes 
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the ABN.  (CMS Pub. 100-04).  Regardless of whether the ABN in this case can be 

considered valid, the ABN only applies to SNF services furnished on or after October 

28, 2010, which is after the dates of service at issue.  This error of law is material to the 

outcome of this claim because it results in the ALJ finding the beneficiary had notice of 

noncoverage for SNF services Appellant furnished the beneficiary from October 22, 

2010, until October 27, 2010, obviating the application of section 1879 of the Act to limit 

the beneficiary’s liability. 

Finally, the ALJ erred as a matter of law in failing to consider whether section 1879 of 

the Act was applicable to limit the beneficiary’s liability in this case in light of Appellant’s 

failure to furnish the beneficiary prior notice of Medicare noncoverage for SNF services 

Appellant furnished the beneficiary from October 22, 2010, until October 27, 2010.  See 

42 C.F.R. § 405.1063(a).  Both the ALJ found and Appellant conceded the SNF 

services Appellant furnished the beneficiary were not reasonable and necessary 

because they did not constitute skilled services.  Because Medicare coverage was 

denied pursuant to section 1862(a) of the Act, the beneficiary was potentially entitled to 

a limitation on liability, if the beneficiary did not know and could not have been 

reasonably expected to know Medicare coverage did not exist for the SNF services at 

issue.  Additionally, because the ABN Appellant furnished the beneficiary did not 

address Medicare coverage of the dates of service at issue, section 1879 of the Act 

could potentially operate to limit the beneficiary’s financial liability for the SNF services 

Appellant furnished from October 22, 2010, until October 27, 2010.  This error of law is 

material to the outcome of this claim. 

Background:  

The beneficiary was hospitalized from October 19, 2010, until her admission to 

Appellant’s SNF on October 22, 2010.  ALJ at 1-2.  On October 25, 2010, Appellant 

spoke on the telephone with the beneficiary’s authorized representative (the 

beneficiary’s son), providing notice of Medicare noncoverage of the SNF services 

because the services were not reasonable and necessary.  ALJ at 5.  Appellant also 

instructed the beneficiary’s son on how to properly complete the ABN of noncoverage.  

Id.  Appellant mailed the beneficiary’s son a letter communicating the same information 

on October 25, 2010.  Exh.18 at 38-39.  The letter stated Appellant “reviewed the 

medical information and found that services furnished to [the beneficiary are] no longer 

qualified as covered under Medicare beginning on 10/28/10.  Exh.18 at 38 (emphasis 

added).  Even though Appellant gave the beneficiary’s son explicit instructions, the 

beneficiary’s son failed to properly complete the ABN per the instructions before 

returning it to Appellant.  Id. 

Thereafter, Appellant submitted a claim seeking Medicare reimbursement for the SNF 

services Appellant furnished the beneficiary from October 22, 2010, until October 27, 

2010.  See Exh.17 at 13.  On initial determination, the Medicare Administrative 

Contractor, National Government Services (MAC), denied Medicare coverage and 

reimbursement, finding the SNF services did not constitute skilled services.  Id.  
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Following the unfavorable initial determination, Appellant requested the MAC conduct a 

redetermination, asserting: 

Patient was admitted to acute care from 10/19 to 10/22 for vomiting and 

[abdominal] pain [and] discharged with a diagnosis of small bowel [obstruction].  

Patient required daily skilled services from 10/22 to 10/27 consisting of bowel 

assessment, pain assessment and was discontinued from Medicare as soon as 

patient was stable [and] further daily skilled services were not needed. 

Exh.16 at 8.1  Still, the MAC issued an unfavorable redetermination decision, stating: 

Medicare may pay for [SNF] services when they are medically necessary for the 

patient’s condition.  The patient must need skilled nursing and/or skilled therapy 

services on a daily basis.  The medical record must support the level of care 

billed. 

Our review finds that the services are noncovered.  [The beneficiary] was 

admitted to Brittany Farms Health Center on October 22, 2010 after a stay at the 

Hospital of Central Connecticut for treatment of incarcerated ventral hernias 

resulting in a small bowel obstruction.  The services were denied because the 

documentation provided did not support the need for [SNF] services. 

The medical evidence in the file reveals that [the beneficiary’s] vital signs were 

within normal limits.  She received assistance with her activities of daily living and 

mobility.  She was not attending a restorative therapy program.  Her food and 

fluid intake was adequate.  She received a treatment to a skin tear on her left 

elbow.  She received an oral antibiotic for a urinary tract infection.  No daily 

skilled services were documented in the medical record.  The services provided 

from October 22, 2010 through October 27, 2010 remain noncovered and no 

payment may be made.  The provider remains liable. 

Exh.17 at 14.  The MAC found the beneficiary did not know and could not have been 

reasonably expected to know Medicare coverage did not exist for the SNF services 

Appellant furnished from October 22, 2010, until October 27, 2010.  Id.  Conversely, the 

MAC found Appellant knew of the coverage requirements published in the Act, the CFR, 

and Medicare program guidance, and, therefore, knew Medicare coverage did not exist 

for the SNF services Appellant furnished the beneficiary from October 22 to 27, 2010.  

Exh.17 at 14-15.  In accordance with the regulations, the MAC mailed the beneficiary a 

copy of the unfavorable redetermination decision.  Exh.17 at 15. 

                                            

1 Appellant’s request for redetermination appears on a reconsideration request form.  

Exh.16 at 8.  However, the request is dated April 1, 2011, prior to the MAC’s issuance of 

a redetermination decision.  Id.; Exh.17 at 13.  Presumptively, this is a clerical error. 
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Consequently, Appellant requested the QIC conduct a reconsideration to specifically 

address the assignment of financial liability.  Exh.17 at 9.  Appellant also maintained the 

SNF services were medically reasonable and necessary: 

Services which the beneficiary/patient received during the period in question are 

coverable under the Act.  The provider contends that the services provided were 

skilled services, were medically necessary for the patient’s condition, and the 

medical record supports the level of care billed.  Furthermore, the Notice of 

Noncoverage was properly issued and is valid. 

Exh.17 at 12.  The QIC issued an unfavorable reconsideration decision, denying 

Medicare reimbursement for the SNF services because Appellant failed to obtain a 

physician certification of the beneficiary’s need for SNF services, which is a condition for 

Medicare payment pursuant to section 1814(a)(2)(B) of the Act:   

In this case, the documentation submitted did not include a certification for SNF 

services.  In the absence of such documentation, Medicare cannot make 

payment on this claim. 

Medicare will provide coverage for SNF services which are reasonable, 

necessary and meet Medicare criteria for coverage.  The documentation did not 

substantiate that the services at issue met Medicare coverage criteria.  

Therefore, the services will remain denied.   

Exh.18 at 14.  The QIC also determined the beneficiary did not know and could not 

have been reasonably expected to know Medicare payment would not issue because 

the ABN Appellant submitted was invalid: 

The case file did include an [ABN], but it was invalid.  In order to be valid, a [SNF 

ABN] must have one, but not both, option box checked by the beneficiary [or] 

authorized representative. 

In this case, the [ABN] submitted did not have either option box checked.  

Therefore, the notice was invalid.  Additionally, in this case the denial was 

due to the provider’s failure to submit complete documentation, including a 

certification for SNF services.  The beneficiary could not have been expected 

to know that the provider would fail to submit complete documentation.  Thus, 

even if the [ABN] submitted was valid, the beneficiary would not be liable 

for these noncovered charges. 

Id.  (citation omitted) (emphasis added).  In other words, the QIC found Appellant liable 

for the noncovered services because: (a) the denial was based on Appellant’s failure to 

submit the requisite documentation to satisfy one of the conditions for Medicare 

payment; and (b) the ABN was invalid.  Id.  In compliance with the regulations, the QIC 

sent the beneficiary a copy of the decision.  Exh.18 at 11. 
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On account of the unfavorable reconsideration decision, Appellant requested an ALJ 

hearing to review the denial of Medicare coverage and reimbursement.2  Exh.18 at 5.  

Appellant advanced:  “The provider should not be held liable for an entire period due to 

the failure of the Beneficiary to follow instructions on the ABN.”  Id.  Additionally, 

Appellant submitted a prehearing brief, characterizing the QIC’s denial rational as the 

QIC finding “the care provided was at a non-skilled level of care for the period of 

October 22, 2010 – October 27, 2010 and that the [ABN] dated October 25, 2010 was 

invalid because the beneficiary’s representative did not make a selection from the 

option boxes.”  Exh.18 at 19-20 (internal citation omitted).  Appellant maintained the 

beneficiary had actual notice of noncoverage as a result of the telephone conversation 

between the beneficiary’s son and Appellant’s representative.  Exh.18 at 20-21.  

Appellant supported this argument by submitting the letter memorializing the telephone 

conversation dated October 25, 2010.  Exh.18 at 38.  Appellant asserted Appellant 

should not be held financially liable because the beneficiary’s son failed to follow the 

instructions in the letter and explained on the telephone when completing the ABN.  

Exh.18 at 20.  Appellant only contested the QIC’s finding the ABN invalid.  Exh.18 at 5, 

19-26.  Appellant did not challenge the QIC’s denial rationale or the QIC’s alternative 

liability assignment rationale—both stemming from Appellant’s failure to submit a 

physician certification.  Id. 

As a result of Appellant’s request for an ALJ hearing, the ALJ scheduled a video-

teleconference hearing.  Exh.19 at 28.3  The ALJ notified Appellant and the QIC of the 

video-teleconference via the NOH.  Exh.19 at 32.  The NOH informed Appellant and the 

QIC no other parties or witnesses were scheduled to appear during the video-

teleconference.  Exh.19 at 28 (stating “Other Parties or Witnesses Scheduled to 

Appear:  N/A”).  The NOH was not mailed to the beneficiary, the beneficiary’s son, the 

QIC, or the MAC.  Id.  Appellant responded to the ALJ’s NOH, indicating Appellant’s 

intent to attend the video-teleconference hearing.  Exh.20 at 11.  The administrative 

record does not contain any other response to the ALJ’s NOH, including the 

beneficiary’s response.  The administrative record is also void of any indication the ALJ 

contacted the beneficiary, the beneficiary’s son, the QIC, or the MAC to obtain an 

explanation for their failure to respond to the ALJ’s NOH.   

                                            
2 Appellant notified the MAC, the QIC, and the Center for Medicare Advocacy of its 

request for ALJ review.  Exh.18 at 9.  Appellant did not indicate it notified the beneficiary 

or her son of its request for ALJ review or why Appellant notified the Center for 

Medicare Advocacy.  Id. 

3 The ALJ did not paginate the contents of Exhibits 19 and 20.  Accordingly, the page 

numbers referenced herein reflect the page numbers imprinted upon the documents in 

the lower left-hand corner by the Administrative Qualified Independent Contractor 

(AdQIC) during the document imaging process. 
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Appellant was the only party to attend the ALJ’s video-teleconference hearing, and 

reiterated its position that Appellant should not be held financially liable for the 

noncovered services because the beneficiary’s authorized representative failed to follow 

instructions and properly complete the ABN.  Hearing at 9:42.  Appellant asserted it did 

not challenge, and actually conceded Medicare coverage for the SNF services 

Appellant furnished the beneficiary from October 22 to 27, 2010, did not exist because 

the services were not skilled services.  Hearing at 9:41; see also ALJ at 2 (“The 

Appellant through counsel does not dispute the non-skilled nature of the services 

provided, but argues that a valid Advance Beneficiary Notice (ABN) was constructively 

executed regardless of the beneficiary’s lack of compliance with instructions as to how 

to fill out the requisite documentation.”). 

After the hearing, the ALJ issued a decision reversing the QIC’s decision with regard to 

finding Appellant financially liable for the noncovered SNF services.  ALJ at 5.  The ALJ 

explained: 

The Appellant’s claim was denied initially and on redetermination because the 

services as administered did not include sufficient documentation showing the 

post-hospital services constituted skilled care. 

A review of the record leads to a different conclusion.  The undersigned reviewed 

testimony of the Appellant’s representative, Attorney Kristin Connors, that willful 

inattention to instructions directed to the beneficiary in a telephonic notice as to 

filling out an ABN constituted constructive notice and a proper factual predicate 

for waiver of liability pursuant to Social Security Act Section 1879.  The 

undersigned agrees, as the timing of the telephonic notice showed it followed 

non-skilled care to stabilize the beneficiary, but the call was placed within a few 

days of [the beneficiary’s] discharge, and within the dates of service at issue.  

The record contains a letter from the Appellant dated October 25, 2010, stating 

that beginning on October 28, 2010, that services would no longer be covered.  

The letter corroborates the Appellant’s position that it had notified the beneficiary 

that services would be discontinued after [the beneficiary] was stabilized..  [sic]  

The undersigned therefore reconciles the letter notifying the beneficiary that the 

services, for which through counsel the Appellant stipulated were non-skilled 

services, with the Appellant’s request for a finding of good faith and as a corollary 

a waiver of liability. 

For the above reasons, the undersigned further finds that the Appellant did not 

meet the conditions and limitations of payment pursuant to §1814(a)(2)(B) of the 

Social Security Act, at the skilled level of care for post-hospital services rendered 

and as billed to the Appellant for dates of service of October 22 to October 27, 

201[0].  The services were properly excluded from coverage pursuant to 

§1862(a) of the Social Security Act, as they were not medically reasonable and 

necessary. 
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In addition, the undersigned is convinced that the Appellant is eligible for a 

waiver of liability per Section 1879 of the Social Security Act and C.F.R. 

§411.406 in that it could not have reasonably known or have been on notice of 

Medicare’s requirements for payment for rehabilitative services provided. 

The QIC’s decision is therefore affirmed consistent with the instant decision, but 

the Appellant is allowed a waiver of liability consistent with the conclusions 

reached in the decision. 

ALJ at 5.  Hence, the ALJ found:  (a) the SNF services Appellant furnished the 

beneficiary from October 22, 2010, until October 27, 2010, were unskilled and not 

reasonable and necessary pursuant to section 1862(a) of the Act, and, for that reason, 

not covered by Medicare; and (b) Medicare payment for the SNF services could not 

issue because the conditions for Medicare payment articulated in section 1814(a)(2)(B) 

of the Act were not satisfied.  Id.  Despite the ALJ’s dual denial rationale, the ALJ found 

section 1879 of the Act applicable to limit Appellant’s financial liability for failing to 

comply with the conditions for Medicare payment set forth in section 1814(a)(2)(B) of 

the Act.  Id.  To the extent the ALJ’s decision did not disturb the reconsideration 

decision, the ALJ affirmed the QIC’s findings.  Id.  The ALJ notified only Appellant of the 

ALJ’s decision.  See Notice of Decision Letter at 1-3.  This referral requesting the 

Council accept own motion review of the ALJ’s decision follows. 

Applicable Law, Regulation, and Medicare Policy:  

An ALJ is bound by statutes, regulations, National Coverage Determinations (NCD), 

and the Centers for Medicare and Medicaid Services’s (CMS) rulings.  42 C.F.R. §§ 

405.1060(a)(4), 405.1063.  However, an ALJ is not bound by contractor Local Coverage 

Determinations (LCD), Local Medicare Review Policies (LMRP), or CMS program 

guidance such as program memoranda and manual instructions, “but will give 

substantial deference to these policies if they are applicable to a particular case.”  42 

C.F.R. § 405.1062(a).  An ALJ must explain its reasoning for deviating from a LCD, 

LMRP, or CMS’s program guidance in a particular case.  42 C.F.R. § 405.1062(b). 

A party dissatisfied with a reconsideration may request a hearing before an ALJ.  42 

C.F.R. § 405.1000(a).  Once a request for ALJ review is received, the “ALJ sends a 

notice of hearing to all parties that filed an appeal or participated in the reconsideration, 

any party who was found liable for the services at issue subsequent to the initial 

determination, and the QIC that issued the reconsideration.”  42 C.F.R. § 405.1020(c).  

Parties to initial determinations, redeterminations, and reconsiderations include the 

beneficiary and provider of services.  42 C.F.R. § 405.906.  After the ALJ hearing has 

been scheduled, the ALJ notifies “the parties and other potential participants, as 

provided in §405.1020(c).”  42 C.F.R. § 405.1022(a).  In the event “the appellant, any 

other party to the reconsideration, or their representative does not acknowledge receipt 

of the notice of hearing, the ALJ hearing office attempts to contact the party for an 

explanation.”  42 C.F.R. § 405.1022(c). 
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It is incumbent upon the ALJ to “complete the administrative record, including the 

hearing proceedings, if any.”  42 C.F.R. § 405.1042(a).  The ALJ conducts a de novo 

review and issues a decision based on the hearing record.  42 C.F.R. § 405.1000(d).  

Further, an ALJ’s “decision must be based on evidence offered at the hearing or 

otherwise admitted into the record.”  42 C.F.R. § 405.1046(a); see also 42 C.F.R. § 

405.1046(a) (“Unless the ALJ dismisses the hearing, the ALJ will issue a written 

decision that gives the findings of fact, conclusions of law, and the reasons for the 

decision.  The decision must be based on evidence offered at the hearing or otherwise 

admitted into the record.”).  “The issues before the ALJ include all the issues brought 

out in the initial determination, redetermination, or reconsideration that were not decided 

entirely in a party’s favor.”  42 C.F.R. § 405.1032(a).   

The ALJ must mail “a copy of the decision to all the parties at their last known 

addresses, to the QIC that issued the reconsideration determination, and to the 

contractor that issued the initial determination.”  42 C.F.R. § 405.1046(a).   

The decision must be written in a manner calculated to be understood by a 

beneficiary and must include- 

(1) The specific reasons for the determination, including, to the extent 

appropriate, a summary of any clinical or scientific evidence used in making 

the determination; 

(2)  The procedures for obtaining additional information concerning the 

decision; and 

(3)  Notification of the right to appeal the decision to the [Medicare Appeals 

Council], including instruction on how to initiate an appeal under this section. 

42 C.F.R. § 405.1046(b). 

Although Medicare coverage may not exist, Medicare payment may issue for certain 

items and services pursuant to section 1879 of the Act.  Specifically, if an item or 

service is not covered by Medicare because it is not reasonable and necessary, section 

1879 of the Act can apply, and Medicare payment may issue.4  However, Medicare 

payment pursuant to section 1879 of the Act will only issue if the beneficiary and 

provider did not know and could not have been reasonably expected to know Medicare 

coverage did not exist.  See also 42 C.F.R. § 411.400(a) (“Medicare pays for ‘custodial 

                                            
4 The limitation on liability provision of section 1879 of the Act may also apply to denial 

of Medicare coverage or reimbursement “where such expenses are for custodial care” 

or for home health care services denied under specific circumstances or for hospice 

care denied because the patient was not terminally ill.  See Social Security Act §§ 1879, 

1862(a)(1), 1862(a)(9), 1814(a)(2)(C), 1835(a)(2)(A).  Medicare reimbursement denials 

for SNF services pursuant to section 1814(a)(2)(B) of the Act are not included as 

denials triggering the possible application of the limitation on liability protections of 

section 1879 of the Act. 
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care’ and ‘services not reasonable and necessary’ if . . . [n]either the beneficiary nor the 

provider, practitioner, or supplier knew, or could reasonably have been expected to 

know, that the services were excluded from coverage.”). 

The CFR articulates criteria for determining whether a beneficiary knew services were 

excluded from coverage as custodial care or as not reasonable and necessary in 

section 411.404 of Title 42 of the CFR: 

(a) Basic rule.  A beneficiary who receives services that constitute custodial care 

. . . or that are not reasonable and necessary . . . is considered to have known 

that the services were not covered if the criteria of paragraphs (b) and (c) of this 

section are met. 

(b)  Written notice.   

(1)  Written notice is given to the beneficiary, or to someone acting on his or 

her behalf, that the services were not covered because they did not meet 

Medicare coverage guidelines. 

(2)  A notice concerning similar or reasonably comparable services furnished 

on a previous occasion also meets this criterion. 

(3)  After a beneficiary is notified that there is no Medicare payment for a 

service that is not covered by Medicare, he or she is presumed to know there 

is no Medicare payment for any form of subsequent treatment for the non-

covered condition. 

(c)  Source of notice.  The notice was given by one of the following: 

(1)  The QIO, intermediary, or carrier. 

(2)  The group or committee responsible for utilization review for the provider 

that furnished the services. 

(3)  The provider, practitioner, or supplier that furnished the service. 

Further guidance regarding beneficiary notice of noncoverage is provided in chapter 30 

of the MCPM: 

40.2.2 – Written Notice as Evidence of Knowledge 

The CMS regulations at 42 CFR 411.404 provide one basis for determining 

beneficiary knowledge that payment would not be made for items or services that 

are excluded from coverage.  These regulations provide that a beneficiary will be 

considered to know, based on written notice, that services or items were 

excluded from coverage.  Under these regulations, there is a presumption that he 

or she knew, or could reasonably have been expected to know, that Medicare 

payment for a service or item would be denied if advance written notice has been 

given either to the beneficiary or to someone acting on his or her behalf that the 

items or services were not covered. 
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In accordance with 42 CFR 411.404, a written notice of Medicare denial of 

payment must contain sufficient information to enable the beneficiary to 

understand the basis for the denial.  Such notice constitutes sufficient 

documentation to show that the beneficiary had prior knowledge of the likelihood 

of denial of that claim, and of future claims filed by, or on behalf of, the 

beneficiary that involve that same or similar item or service.  In addition, a written 

notice of Medicare denial of payment from a Medicare contractor for a recent 

previous claim for a particular service or item received by the beneficiary services 

as prior written notice for future claims filed by or on behalf of the beneficiary that 

involve that same or similar service or item.  A notice that a beneficiary received 

within the twelve months before the claims denial at issue may be considered as 

evidence of prior knowledge with respect to such same or similar service or item 

that is denied payment by Medicare for the same reason in both the earlier and 

later cases. 

. . . 40.2.4 – Other Evidence of Knowledge 

While 42 CFR 411.404 provides criteria for beneficiary knowledge based on 

written notice, §1879(a)(2) of the Act specifies only that knowledge must not 

exist in order to apply the limitation on liability protection.  If it is clear and 

obvious that a beneficiary in fact did know, prior to receiving a service or item, 

that Medicare payment for that service or item would be denied, the 

administrative presumption favorable tot eh beneficiary referred to in 42 CFR 

411.404, is rebutted.  For example, if the beneficiary admits that he or she had 

prior knowledge that payment for a service or item would be denied, no further 

evidence is required; the absence of a written notice is moot. 

The failure of any provider, practitioner, or other supplier to furnish to a 

beneficiary proper advance notice of the likelihood of denial is not sufficient to 

afford the beneficiary the protection of the limitation on liability provision if the 

contractor has proof that the beneficiary, nonetheless, had the requisite 

knowledge that the service would be denied.  In any case in which the contractor 

has such evidence of prior knowledge on the beneficiary’s party, the beneficiary 

must be held liable under the limitation on liability provision. 

(emphasis in original).  Additionally, the MCPM sets forth the standards of acceptance 

of ABNs, including that the ABN must “[b]e delivered by a qualified notifier to the 

beneficiary (or to the beneficiary’s authorized representative), before those items or 

services were furnished.”  Ch.30, §40.3.1.2 of MCPM (CMS Pub. 100-04) (emphasis 

added). 

In the same manner, a provider of services knew or had reason to know the services 

were not covered by Medicare, and therefore, the protections of section 1879 of the Act 

are inapplicable, if: 
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It is clear that the provider, practitioner, or supplier could have been expected to 

have known that the services were excluded from coverage . . . [based on its] 

receipt of CMS notices, including manual issuances, bulletins, or other written 

guides or directives from intermediaries, carries, or QIOs, including notification of 

QIO screening criteria specific to the condition of the beneficiary for whom the 

furnished services are at issue and of medical procedures subject to 

preadmission review by a QIO.  

42 C.F.R. § 411.406(e). 

Further guidance concerning the criteria for establishing beneficiary and/or provider 

knowledge of noncoverage for purposes of considering the applicability of section 1879 

of the Act is provided in CMS Ruling 95-1.5  With regard to beneficiary knowledge, CMS 

Ruling 95-1 interprets section 411.404, in pertinent part, as establishing a presumption 

that the beneficiary “knew, or could reasonable have been expected to know, that 

Medicare payment for a service or item would be denied if advance written notice has 

been given either to the beneficiary or to someone acting on his or her behalf that the 

items or services were not covered.”  Id.   

Specific to SNF ABNs, the MCPM provides the following guidance: 

A SNFABN is a CMS-approved model written notice that the SNF gives to a 

Medicare beneficiary, or to her or his authorized representative before extended 

care services or items are furnished, reduced, or terminated when the SNF, the 

UR entity, the QIO, or the Medicare contractor believes that Medicare will not pay 

for, or will not continue to pay for, extended care services that the SNF furnishes 

and that a physician ordered on the basis of one of the following statutory 

exclusions: 

 Not reasonable and necessary (“medical necessity”) for the diagnosis or 

treatment of illness, injury, or to improve the functioning of a malformed 

body member - §1862(a)(1); or 

 Custodial care (“not a covered level of care”) - §1862(a)(9). 

Except for the exclusions specified above, there is no other statutory authority on 

which the limitation on liability (LOL, §1879) provision applies to SNF claims 

denied. 

Ch.30, § 70.1 of MCPM (CMS Pub. 100-04) (emphasis added).  Additionally, the MCPM 

addresses to whom a SNF ABN should be given: 

                                            
5 CMS, formerly the Health Care Financing Administration (HCFA), issued ruling 95-1 to 

clarify CMS’s position concerning the requirements for determining if Medicare payment 

will be made under the limitation on liability provision, section 1879 of the Act for certain 

services and items for which Medicare Payment is denied.  HCFA Ruling 95-1 (effective 

Dec. 31, 1995) (hereinafter Ruling 95-1). 
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A SNFABN may be given to a Medicare beneficiary or the beneficiary’s 

authorized representative. . . .  Ultimately, if a situation arises in which a 

beneficiary simply cannot receive a SNFABN and this notice cannot be given to 

an authorized representative, the beneficiary is protected by not having received 

a SNFABN.  A SNF’s inability to give notice to a beneficiary directly or through an 

authorized representative does not allow the SNF to shift liability to the 

beneficiary. 

. . . 

A SNF . . . shall notify a beneficiary by means of timely . . . and effective . . . 

delivery of a proper notice document . . . to a qualified recipient, viz., to the 

individual beneficiary or to the beneficiary’s authorized representative. . . .  

Delivery of a SNFABN occurs when the beneficiary or authorized representative 

both has received the notice and can comprehend its contents.  All SNFABNs 

must include an explanation written in lay language of the SNF’s, the UR entity’s, 

the QIO’s or the Medicare contractor’s reason for believing the items or services 

will be denied payment. . . . 

SNFs must provide SNFABNs in every case where a reduction or termination of 

items or services is to occur, or where items or services are to be denied before 

being initiated, if there is a physician’s order for such care and the SNF, the UR 

entity, the QIO, or the Medicare contractor expects payment for the extended 

care items or services to be denied by Medicare. . . .  If the SNF, the UR entity, 

the QIO, or the Medicare contractor expects that Medicare will not pay for the 

care, the SNF must advise the beneficiary, orally and in writing, before the 

extended care item or services is initiated or continued that, in the SNF’s opinion, 

the beneficiary will be fully and personally responsible for payment for the 

specified extended care item or service that it furnishes.  The SNF must issue 

notices each time, and as soon as, the SNF, the UR entity, the QIO, or the 

Medicare contractor makes the assessment that it believes that Medicare 

payment will not be made.  To be acceptable, a SNFABN . . . must meet CMS’ 

standards for cultural competency, must clearly identify the particular extended 

care item or service, must state that the SNF believes Medicare is likely (or 

certain) to deny payment for the particular item or service, and must give the 

SNF’s, the UR entity’s, the QIO’s or the Medicare contractor’s reason(s) for its 

believe that Medicare is likely (or certain) to deny payment for the item or service.  

Ch.30, §§ 70.2.5, 70.3.1, 70.3.2 of MCPM (CMS Pub. 100-04) emphasis added).   

Timeliness of ABN delivery is addressed in section 40.3.3 of chapter 30 of the MCPM: 

A beneficiary must be notified far enough in advance of an event about which a 

decision must be made by the beneficiary (e.g., receiving a medical service) so 

that the beneficiary can make a rational, informed consumer decision without 

undue pressure.  Las minute notification can be coercive, and a coercive notice 
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is a defective notice.  ABN delivery should take place before the procedure is 

initiated and before physical preparation of the patient (e.g., disrobing, placement 

in or attachment of diagnostic or treatment equipment) begins. . . . If a situation 

arises during an encounter when a notifier sees a need for a previously 

unforeseen service and expects that Medicare will not pay for it, delivery of a 

notice is permissible, provided that the beneficiary is capable of receiving notice 

and has a meaningful opportunity to act on it (e.g., the beneficiary is not under 

general anesthesia).  Where it is foreseeable that the need for service for which 

Medicare likely will not pay may arise during the course of an encounter, and the 

beneficiary is either certain or likely not to be capable of receiving notice during 

the initial service (e.g., the beneficiary will be under anesthesia), it is permissible 

to give notice before any service is initiated. 

(CMS Pub. 100-04) (emphasis added).  Effective delivery “occurs when the beneficiary 

(or authorized representative) both has received the notice and comprehended its 

contents.”  Ch.30, § 40.3.4 of MCPM (CMS Pub. 100-04). 

The MCPM also states the SNF “must notify the beneficiary well enough in advance 

before terminating or reducing extended care items or services.”  Ch.30, § 70.3.3 of 

MCPM (CMS Pub. 100-04).  The manual defines “well enough in advance” as meaning 

“the beneficiary has time to make other arrangements.”  Id.  A SNF ABN also has to be 

understandable and comprehendible by the beneficiary or his or her authorized 

representative in order to constitute effective notice of noncoverage.  Ch.30, § 70.3.5 of 

MCPM (CMS Pub. 100-04). 

Pertinent to this case, the MCPM provides guidance to a SNF under circumstances in 

which the beneficiary or the beneficiary’s authorized representative refuses to sign the 

ABN or refuses to choose one of the options: 

If the patient, or authorized representative, refuses to sign the SNFABN and/or 

refuses to choose any option, the SNF should annotate its copy of the SNFABN, 

indicating the circumstances and persons involved.  If this occurs, the SNF must 

decide whether or not to furnish the items or services to the patient in light of the 

fact that the patient has not agreed to be fully and personally responsible for 

payment for extended care items or services that are not covered by Medicare.  

If, under these circumstances (i.e., the patient refuses to pay but demands the 

items or services) the SNF decides to provide the extended care items or 

services, it should have a second person witness the provision of the SNFABN 

and the patient’s refusal to sign.  They should both sign an annotation on the 

SNFABN attesting to having witnessed said provision and refusal.  Where there 

is only one person on site, the second witness may be contacted by telephone to 

witness the patient’s refusal to sign the SNFABN by telephone and may sign the 

SNFABN annotation at a later time. 

Ch.30, § 70.5 of MCPM (CMS Pub. 100-04).  
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Defective ABNs do not protect a SNF from financial liability for the noncovered SNF 

services: 

Failure to meet the SNFABN standards and procedures will expose a SNF to the 

risk of potential financial liability for denied extended care items or services in 

cases where, in the absence of a proper SNFABN, the beneficiary would be held 

not to have known, nor to reasonably have been expected to have known, that 

his or her claims for the denied items or services he or she received, were likely 

to be denied by Medicare.  Furthermore, any SNF held financially liable for failing 

to provide a SNFABN, failure to provide a SNFABN in a timely manner, or 

providing a defective SNFABN to a beneficiary will be precluded from collecting 

from the beneficiary and third-party payers which includes Medicaid.  If a SNF is 

suspected of furnishing SNFABNs with the intent to induce or coerce referrals for 

other extended care items or services paid for by Medicare whereby anti-

kickback statutes could be implicated, or if a SNF is suspected of issuing 

SNFABNs for any fraudulent, abusive, or otherwise illegal purposes, the 

Medicare contractor will refer the matter to the CMS regional office.  A SNF that 

supplies a defective SNFABN . . . will not be protected from financial liability.  A 

beneficiary who received a defective SNFABN should be held not financially 

liable and the SNF that gave the defective SNFABN should be held financially 

liable. 

Ch.30, § 70.6.1.2 of MCPM (CMS Pub. 100-04). 

When the beneficiary receives notification of likely or actual noncoverage of SNF 

services from the SNF, the SNF must furnish notification in the following three manners: 

o The SNF on or before the day of admission furnishes to the beneficiary, 

or her or his authorized representative, a SNFABN notifying the 

beneficiary that the extended care item(s) or service(s) is noncovered. 

o The SNF, during the inpatient stay, timely furnishes to the beneficiary, or 

to her or his authorized representative, a SNFABN notifying that the 

beneficiary no longer required covered extended care item(s) or 

service(s). 

o The SNF, when advised by the Medicare contractor that the beneficiary’s 

covered extended care items or services have ceased, that very day 

furnishes to the beneficiary, or to her or his authorized representative, a 

SNFABN notifying the beneficiary of the Medicare contractor’s 

determination. 

Ch.30, § 70.6.9.2 of MCPM (CMS Pub. 100-04). 

Discussion:  

The ALJ’s decision contains errors of law material to the outcome of this claim.  First, 

the ALJ erred as a matter of law in failing to furnish the beneficiary notice of the ALJ 

hearing and constructing a complete administrative record as required by sections 
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405.1008(b), 405.1020(c), 405.1022(a), 405.1022(c), and 405.1036(a) of Title 42 of the 

CFR.  Second, the ALJ erred as a matter of law in failing to furnish the beneficiary 

notice of the ALJ’s decision, as required in section 405.1046 of Title 42 of the CFR.  

Third, the ALJ erred as a matter of law in applying the limitation on liability provisions of 

section 1879 of the Act to limit Appellant’s liability for the SNF services at issue.  Fourth, 

the ALJ erred as a matter of law in finding Appellant furnished the beneficiary with 

sufficient notice of Medicare noncoverage for the SNF services Appellant furnished the 

beneficiary from October 22, 2010, until October 27, 2010, without considering section 

40.3.1.2 of chapter 30 of the MCPM (CMS Pub. 100-04).  Finally, the ALJ erred as a 

matter of law in failing to consider whether, in light of Appellant’s failure to provide the 

beneficiary with an ABN of Medicare noncoverage, the beneficiary’s liability could be 

limited pursuant to section 1879 of the Act.  See 42 C.F.R. §§ 405.1062, 405.1063. 

These errors of law are material to the outcome of this claim because they result in the 

ALJ: (1) failing to provide the beneficiary with the opportunity to provide testimony and 

argument regarding the issues in this case; (2) failing to apprise the beneficiary of the 

ALJ’s decision shifting financial liability for the noncovered SNF services from Appellant 

to the beneficiary, as well as the beneficiary’s appellate rights with respect to the ALJ’s 

decision; (3) improperly limiting Appellant’s liability pursuant to section 1879 of the Act; 

(4) improperly shifting the financial burden for the noncovered SNF services from 

Appellant to the beneficiary for SNF services furnished prior to Appellant’s ABN of 

Medicare noncoverage to the beneficiary; and (5) failing to consider whether the 

beneficiary’s financial liability could be limited pursuant to section 1879 of the Act. 

I. Notice of ALJ Hearing / Complete Administrative Record 

The ALJ erred as a matter of law in failing to furnish the beneficiary notice of the ALJ 

hearing and constructing a complete administrative record as required by sections 

405.1008(b), 405.1020(c), 405.1022(a), 405.1022(c), and 405.1036(a) of Title 42 of the 

CFR.   

Section 405.1008(b) of Title 42 of the CFR defines a party to an ALJ hearing as “[t]he 

party who filed to request for hearing and all other parties to the reconsideration are 

parties to the ALJ hearing.”  The beneficiary and the “provider of services who files a 

claim for items or services furnished to a beneficiary” are parties to the initial 

determination, redetermination, and reconsideration.  42 C.F.R. § 405.906.  

Furthermore, all parties to the ALJ hearing have the right to appear at the ALJ hearing 

and present testimony and argument.  42 C.F.R. § 405.1036(a).  Therefore, the 

regulations require the ALJ to provide a NOH to all parties.  42 C.F.R. §§405.1020(c), 

405.1022(a), 405.1022(c).  Finally, it is incumbent upon the ALJ to make a complete 

administrative record, including any hearing procedures.  42 C.F.R. § 405.1042(a).  In 

the event the beneficiary or another party does not respond to the ALJ’s NOH, the ALJ 

hearing office must contact the non-responding party to request an explanation.  42 

C.F.R. § 405.1022(c). 
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The administrative record in this case does not indicate the ALJ issued a NOH to the 

beneficiary.  The ALJ’s NOH lists only the QIC and Appellant as receiving the NOH.  

Exh.19 at 28-32.  Furthermore, the administrative record does not contain any response 

to the NOH other than Appellant’s.  Exh.20 at 11.  Because it is the ALJ’s responsibility 

pursuant to section 405.1042(a) of Title 42 of the CFR to make a complete 

administrative record that includes any and all hearing procedures, presumptively, the 

ALJ failed to notify the beneficiary of the hearing.  Additionally, the administrative record 

does not include documentation indicating the ALJ hearing office contacted the 

beneficiary to obtain an explanation as to why the beneficiary failed to respond to the 

ALJ’s NOH, in accordance with section 405.1022(c) of Title 42 of the CFR.  Therefore, 

to the extent the ALJ failed to furnish the beneficiary with a NOH, the ALJ erred as a 

matter of law.  The ALJ’s failure to furnish the beneficiary with a NOH precluded the 

beneficiary from exercising her rights by attending (or having her representative attend) 

the ALJ hearing and present evidence and argument.  To the extent the ALJ did furnish 

the beneficiary with a NOH and the ALJ failed to include the beneficiary’s response to 

the NOH or documentation substantiating the ALJ’s compliance with section 

405.1022(c) of Title 42 of the CFR, the ALJ erred as a matter of law in failing to 

construct a complete administrative record.    

Moreover, the QIC previously determined Appellant failed to properly notify the 

beneficiary that the services Appellant would be furnishing would no longer be covered 

by Medicare as of October 28, 2010.  As a result of the QIC finding Appellant failed to 

provide the beneficiary with sufficient notice (finding the ABN invalid), the QIC 

determined Appellant was financially liable for the noncovered services.  On appeal to 

the ALJ, Appellant did not contest the noncoverage finding.  Instead, Appellant only 

sought an ALJ hearing to review the QIC’s finding the ABN invalid.   

The beneficiary’s notification and attendance in this particular case was especially 

relevant because, if Appellant’s arguments were accepted by the ALJ, the beneficiary 

would become liable for the noncovered services.  Furthermore, because the ALJ did 

not notify the beneficiary of the hearing, the beneficiary was prevented from contesting 

any of Appellant’s assertions regarding the validity of the notice of noncoverage.  In the 

absence of contradiction, the ALJ determined Appellant properly notified the beneficiary 

of noncoverage. 

II. Notice of ALJ Decision 

The ALJ erred as a matter of law in failing to furnish the beneficiary notice of the ALJ’s 

decision, as required in section 405.1046 of Title 42 of the CFR. 

Section 405.1046 of Title 42 of the CFR not only requires and ALJ to notify the 

beneficiary of its decision,6 but also articulates the contents of the notice of decision.7  
                                            
6 Because this is not an overpayment case involving multiple beneficiaries, the 

exception to beneficiary notification articulated in section 405.1046(a) of Title 42 of the 

CFR does not apply to the facts of this case. 
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Specifically, the ALJ must write the decision “in a manner calculated to be understood 

by a beneficiary,” emphasizing the importance of the beneficiary’s receipt of notice of 

the ALJ’s decision.  42 C.F.R. § 405.1046(a). 

In this case, the ALJ only notified Appellant of its decision.  Notice of Decision Letter at 

1-3.  In failing to notify the beneficiary of the decision, the ALJ failed to inform the 

beneficiary of her appellate rights, the appellate procedure, the reasons for the ALJ’s 

decision, and procedures for obtaining additional information concerning the decision.  

See 42 C.F.R. § 405.1046(b) (setting forth the required content for the ALJ’s notice of 

decision).  The beneficiary having notice of the ALJ’s decision in this case is especially 

important in light of the ALJ’s decision, which shifts the financial liability for the 

noncovered SNF services from Appellant to the beneficiary.  Essentially, the beneficiary 

has not been notified of her financial liability for the noncovered SNF services, resulting 

from the ALJ’s finding Appellant sufficiently notified the beneficiary that the SNF 

services Appellant furnished the beneficiary were not covered by Medicare.  

Furthermore, the ALJ’s failure to notify the beneficiary of the ALJ’s decision has 

jeopardized the beneficiary’s ability to appeal the ALJ’s decision and contest the validity 

of the ABN.  

III. Limitation of Appellant’s Liability 

The ALJ erred as a matter of law in applying the limitation on liability provisions of 

section 1879 of the Act to limit Appellant’s liability for the noncovered SNF services. 

As a threshold matter, the ALJ erred as a matter of law in limiting Appellant’s liability 

pursuant to section 1879 of the Act because Appellant did not know and could not have 

been reasonably expected to know Medicare payment would not issue in light of 

Appellant’s failure to comply with Medicare conditions for payment articulated in section 

1814(a)(2)(B) of the Act.  Denial of Medicare reimbursement as a result of 

noncompliance with conditions for Medicare payment articulated in section 

1814(a)(2)(B) of the Act constitutes a statutory denial, not a reasonable and necessary 

denial.  Therefore, section 1879 of the Act cannot apply in the event the denial of 

Medicare reimbursement is for noncompliance with conditions for payment articulated in 

section 1814(a)(2)(B) of the Act.  Furthermore, this particular statutory denial is not one 

of the named denial rationales that trigger application of section 1879 of the Act. 

Nevertheless, the ALJ’s decision offers dual denial rationales.  The ALJ found the SNF 

services were not skilled services, as Appellant conceded, which constitutes both a 

reasonable and necessary denial and a custodial services denial.  In the event dual 

denial rationales exist, a denial based on the services not being reasonable or 

necessary takes precedence over a denial based on noncompliance with a condition for 

                                                                                                                                             
7 Section 405.1046(a) of Title 42 of the CFR also requires the ALJ to notify the QIC and 

MAC of its decision; however, the ALJ’s failure to do so in this case does not amount to 

an error of law material to the outcome of this claim. 
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Medicare payment.  Medicare Program; Prospective Payment System and Consolidated 

Billing for Skilled Nursing Facilities, 64 Fed. Reg. 41644, 41668 (July 30, 1999) (to be 

codified at 42 C.F.R. parts 409, 411, 413, and 489).  Accordingly, in this particular case, 

although the ALJ erred as a matter of law in applying section 1879 of the Act to limit 

Appellant’s liability for failing to comply with Medicare conditions for payment articulated 

in section 1814(a)(2)(B) of the Act, the error of law is not material to the outcome of the 

claim because the SNF services Appellant furnished the beneficiary from October 22 to 

27, 2010, were noncovered services pursuant to section 1862(a) of the Act.   

Even so, the ALJ erred as a matter of law in limiting Appellant’s liability for the 

noncovered services in light of Appellant’s assertion that the SNF services were not 

covered because they were not skilled services.  Section 1869(a)(9) of the Act 

precludes Medicare coverage of custodial (or nonskilled) services.  Furthermore, in 

order to qualify for Medicare payment, SNF services must be skilled services.  See 42 

C.F.R. §409.30, et. seq.   

The QIC denied Medicare payment for the SNF services Appellant furnished the 

beneficiary because Appellant failed to obtain a physician certification, as required by 

section 1814(a)(2)(B) of the Act.  On appeal to the ALJ, Appellant conceded the SNF 

services were not skilled services.  ALJ at 2.  Additionally, the ALJ affirmed the QIC’s 

decision to the extent the QIC determined Appellant failed to obtain a physician 

certification.  ALJ at 5.  Therefore, the ALJ determined Medicare payment could not 

issue because the conditions for payment articulated in section 1814(a)(2)(B) of the Act 

were not satisfied as well as determining Medicare coverage did not exist because the 

services were excluded pursuant to section 1862(a)(9) of the Act or because they did 

not qualify for coverage pursuant to the CFR. 

Nevertheless, the ALJ determined Appellant was entitled to a limitation on liability 

pursuant to section 1879 of the Act because Appellant “could not have reasonably 

known or have been on notice of Medicare’s requirements for payment for rehabilitative 

services provided.”  ALJ at 5.  According to the CFR, Appellant, as a Medicare 

participant, is on notice of all conditions for coverage and reimbursement articulated in 

the Social Security Act, the Code of Federal Regulations, and any program guidance 

issued by CMS or its contractors.  42 C.F.R. §411.406(e).  The specific condition for 

payment the ALJ finds Appellant failed to satisfy is section 1814(a)(2)(B) of the Act.  

ALJ at 5.  Additionally, the exclusion of Medicare coverage for custodial services is 

articulated in section 1862(a)(9) of the Act, and the regulations beginning with section 

409.30 of Title 42 of the CFR set forth the coverage conditions for SNF services.  

Because these conditions of payment and coverage appear in the Social Security Act 

and CFR, the ALJ erred as a matter of law in finding section 1879 of the Act applicable 

to limit Appellant’s liability for the unskilled services.   

IV. Advance Beneficiary Notice 

The ALJ erred as a matter of law in finding Appellant furnished the beneficiary with 

sufficient notice of Medicare noncoverage for the SNF services Appellant furnished the 
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beneficiary from October 22, 2010, until October 27, 2010, without considering sections 

40.3.1.2 and 70.5 of chapter 30 of the MCPM (CMS Pub. 100-04). 

The ALJ failed to consider, in order to constitute an effective advance beneficiary 

notification of noncoverage, the notice must be in advance of the services.  See Ch.30, 

§40.3.1.2 of MCPM (CMS Pub. 100-04) (stating the notice must be “delivered by a 

qualified notifier to the beneficiary (or to the beneficiary’s authorized representative), 

before those items or services were furnished”) (emphasis added). 

In this case, the letter memorializing Appellant’s conversation regarding noncoverage 

with the beneficiary’s son is dated October 25, 2010, and states:  “On October 25, 2010 

we reviewed the medical information and found that the services furnished to [the 

beneficiary] is no longer qualified as covered under Medicare beginning on 10/28/10.”  

Exh.18 at 38 (emphasis added).  The services at issue in this appeal were furnished 

from October 22, 2010, until October 27, 2010.  ALJ at 1.  Nevertheless, the ALJ found 

Appellant furnished the beneficiary with sufficient advance notice of noncoverage for 

SNF services furnished from October 22, 2010, until October 27, 2010, even though the 

letter stated services furnished on or after October 28, 2010, would not be covered by 

Medicare.  In so doing, the ALJ reversed the QIC’s liability determination, which relieved 

the beneficiary’s financial responsibility by applying the limitation on liability provision of 

section 1879 of the Act.  Essentially, the ALJ shifted the financial liability for the 

noncovered SNF services from Appellant to the beneficiary. 

The ALJ also failed to consider section 70.5 of chapter 30 of the MCPM (CMS Pub. 

100-04) in determining whether the ABN in this case constituted effective notification of 

noncoverage.  This particular section of the MCPM addresses situations, such as the 

one at hand, where the beneficiary or the beneficiary’s representative does not sign or 

improperly completes the ABN.  Id.  Under those circumstances, the SNF must annotate 

its copy of the ABN with an explanation and attestation as to why the beneficiary or 

beneficiary’s representative did not complete the ABN.  In this case, the ALJ erred as a 

matter of law in failing to consider the guidance for addressing an incomplete ABN 

articulated in the MCPM.   

Regardless of whether Appellant sufficiently notified the beneficiary (or her authorized 

representative) that SNF services furnished after October 28, 2010, were not covered 

by Medicare, that notification cannot be considered a valid ABN for the services at issue 

in this appeal because Appellant did not notify beneficiary the services furnished before 

October 28, 2010, would not be covered by Medicare. 

V. Limitation of the Beneficiary’s Liability 

the ALJ erred as a matter of law in failing to consider whether, in light of Appellant’s 

failure to provide the beneficiary with an ABN of Medicare noncoverage, the 

beneficiary’s liability could be limited pursuant to section 1879 of the Act. 

In the same regard, the ALJ erred as a matter of law in failing to determine whether the 

limitation on liability provision of section 1879 of the Act was applicable to limit the 
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beneficiary’s liability.  In this case, the ALJ found, and Appellant conceded, the SNF 

services Appellant furnished the beneficiary from October 22 until 27, 2010, were not 

skilled services.  ALJ at 2.  Therefore, the services were not medically reasonable and 

necessary pursuant to section 1862(a) of the Act.  Appellant did not furnish the 

beneficiary with an ABN communicating the probability of Medicare noncoverage for the 

SNF services furnished from October 22 to 27, 2010.  For that reason, the question of 

whether the beneficiary knew or could have reasonably known Medicare coverage did 

not exist for the noncovered SNF services remains unanswered by the ALJ.  In failing to 

consider whether the limitation on liability provisions articulated in section 1879 of the 

Act are applicable to limit the beneficiary’s liability for the SNF services denied because 

they were not reasonable and necessary, the ALJ erred as a matter of law.   

Conclusion:  

Based on the foregoing, we believe the ALJ’s decision contains errors of law material to 

the outcome of these claims.  Therefore, we refer the ALJ’s decision to the Council and 

request own motion review. 

Although Appellant notified the Center for Medicare Advocacy (CMA) of its request for 

an ALJ hearing, no other indication of CMA’s involvement exists in the procedural 

documents in the administrative record.  Consequently, notice of this referral has been 

mailed directly to the beneficiary at her address as listed on the MAC’s and QIC’s 

decisions, her medical documentation, and in the Medicare Appeals System.  Exh.18 at 

15, 27; Exh.17 at 15.  While the beneficiary’s son acted as the responsible party for the 

beneficiary’s medical care, the record does not include an appointment of 

representative and does not suggest the beneficiary’s son acted on the beneficiary’s 

behalf during the Medicare appeals process. 


